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In the Court of Appeals of the District of Columbia. 


No. 2412. 

Solomon Oppenheimer et al., Appellants, 

vs. 

The Philadelphia, Baltimore & W ashington Railroad Co. &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30455. 

Solomon Oppenheimer and Louis Kronheimer, Partners Trading 
as S. Oppenheimer & Co.; Babette Herman, Bella Herman Rosen- 
feld, Rosa Herman Ney, Blanche Herman Oppenheimer, Gerald¬ 
ine Herman Kronheimer, Selina Herman Ulman, Florence Her¬ 
man, Leah Herman. Yetta Herman, Isaac Herman, Albert Her¬ 
man, Bertha Strauss; Charles Schafer, Martin W r iegand, Herman 
A. Rau, and Fred Schieman, Trustee- of St. John’s Evangelical 
Lutheran Church; Willard S. Richardson and Mary Fitzgerald, 
Plaintiffs, 

vs. 

The Philadelphia, Baltimore & Washington Railroad Com¬ 
pany, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit:— 


1—2412a 





2 


SOLOMON OPPENHEIMER ET AL. VS. PHILADELPHIA, 


1 BUI 

Filed September 11, 1911. 

In the Supreme Court of the District of Columbia. 

No. 30455. In Equity. 

Solomon Oppenheimer and Louis Kronheimer, Partners Trading 
as S. Oppenheimer & Co.; Babette Herman, Bella Herman Rosen- 
feld, Rosa Herman Ney, Blanche Herman Oppenheimer, Gerald¬ 
ine Herman Kronheimer, Selina Herman Ulman, Florence Her¬ 
man, Leah Herman, Yetta Herman, Isaac Herman, Albert Her¬ 
man, Bertha Strauss; Charles Schafer, Martin Wiegand, Herman 
A. Ran, and Fred Schieman, Trustees of St. John’s Evangelical 
Lutheran Church; Willard S. Richardson and Mary Fitzgerald, 
Plaintiffs, 

vs. 

The Philadelphia, Baltimore A Washington Railroad Com¬ 
pany, a Corporation, Defendant. 


The Bill of Complaint of the above-named plaintiffs respectfully 
shows to the Court: 

1. That they are all adults under no legal disability to sue and 
bring this their bill of complaint in their own several and respective 
rights as hereinafter specifically set forth. 

2. That the defendant hereto, Philadelphia, Baltimore & Wash¬ 

ington Railroad Company, is a corporation doing business in 
2 the District of Columbia and suable herein and is sued in its 
own right. 

3. That the plaintiff, Babette Herman, is the tenant for life, and 
the plaintiffs, Bella, Rosa, Blanche, Geraldine, Selina, Florence and 
Leah Herman are seized of the vested remainder in fee after the 


life estate of said Babette, in the south 25 feet front by the depth 
thereof of lot numbered 8 in square numbered 535 in the City of 
Washington, District of Columbia, the said property being situated 
at the southwest corner of said square and at the northeast comer 
formed by the intersection of the east line of Street and the 
North line of D Street, which property is improved by a brick 
building used as a retail store for the sale of clothing, dry goods, 
notions and similar merchandise, and occupied by the plaintiffs 
Solomon Oppenheimer and Louis Kronheimer, partners, as lessees 
thereof, who conduct the said business therein. 

The plaintiff, Yetta Herman is tenant for life of, and the plain¬ 
tiffs Albert Herman, Isaac Herman & Bertha Strauss are seized of a 
vested remainder in fee after the life estate of said Yetta, in the 
25 feet front by the depth thereof of lot numbered 8 in square num¬ 
bered 535, immediately adjoining the part of said lot next before 
mentioned and the same is used as a retail store for the sale of 
clothing, dry goods, notions and similar merchandise, and is occu- 
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pied by the said Oppenheimer and Kronheimer, partners as afore¬ 
said, as lessees thereof, who conduct the said business therein, the 
said firm using the two buildings together as one store. 

The plaintiffs, Solomon Oppenheimer and Louis Kron- 

3 heimer are partners trading under the name and style of S. 
Oppenheimer & Co., and are lessees, for a term of years, not 

yet expired and having five years yet to run, of the two parcels of 
real estate last hereinbefore described, and conduct, and have for 
many years conducted the business therein, consisting of the retail 
sale of wearing apparel of all kinds, dry goods, notions, household 
goods and similar merchandise. The said store fronts on 4 x /2 Street 
and has many windows for the display of goods, wares and merchan¬ 
dise and for the admission of light and air on said Four-and-a-half 
Street and on I) Street; the frontage on 4*/2 Street being 50 feet 
and the frontage on I) Street being 100 feet. 

The plaintiffs, Charles Schafer. Martin Wiegand, Herman A. Rau 
and Fred Schieman are trustees for St. John’s Evangelical Lutheran 
Church vested with the title, in trust for the use of religious worship, 
of lot numbered 40 in said square numbered 535, which is improved 
by a large brick edifice known as St. John’s Evangelical Lutheran 
Church and used by a congregation of that faith as a place of wor¬ 
ship and religious services and ceremonies and as such trustees the 
said plaintiffs are vested and charged with the control, management, 
care and protection of the said property and the interests of the said 
congregation therein. That said church building fronts on the east 
side of 4 x /£ Street and immediately adjoins the Herman property 
hereinbefore described. 

The plaintiff, William S. Richardson, is the owner in fee of part 
of lot numbered 9 in said square numbered 535 which is im- 

4 proved by a brick building, the first floor of which is occu¬ 
pied and used by said Richardson as a retail drug store for 

the sale of drugs, medicines and toilet articles and similar mer¬ 
chandise and the upper part by a tenant of said Richardson as a 
dwelling. Said property fronts on 4 x /2 Street and immediately ad¬ 
joins the St. John’s Evangelical Lutheran Church. The said Rich¬ 
ardson is also the owner in fee of lot E in said square numbered 
535, situated on the north side of D Street between Third and 4% 
Streets, improved by a brick dwelling house occupied as a dwelling 
by a tenant of said plaintiff. The plaintiff Mary Fitzgerald is the 
owner in fee of part of Lot A, in said square 535 on D Street im¬ 
mediately adjoining the said Herman property, improved by a brick 
dwelling house and used and occupied as a dwelling. 

4. That by virtue of Acts of Congress approved February 12, 
1901 and February 28, 1903, the defendant Philadelphia, Baltimore 
& Washington Railroad Company, was authorized and required, 
inter alia, to construct, and did construct, along Virginia Avenue 
from a point near Delaware Avenue to 7th Street west, an elevated 
viaduct for its main tracks and right of way of the width of four 
tracks and by the said Acts of Congress it was authorized and re¬ 
quired to carry its said four main tracks and right of way across 
4 y 2 Street, at the intersection of said Street hv Virginia Avenue, by 
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means of a bridge having a width sufficient for four tracks, and the 
said defendant, did so construct said bridge and laid its tracks 
thereon, and has since been and is now using the same in the 

5 conduct of its business and is operating its trains thereover. 

5. Plaintiffs further show that by virtue of said Acts of 
Congress the said defendant acquired among other lands the owner¬ 
ship in fee of the land lying between the northerly line of its right 
of way on Virginia Avenue and the Southerly line of C Street south 
between 4 */o and 6th Streets including that portion of D Street which 
lies between 44£ and 6th Streets and filled up the larger portion o* 
said area with earth to the level of its viaduct on Virginia Avenue, 
constructing, on the west side of 4V 2 Street, between Virginia Ave¬ 
nue and D Street, a masonry wall, and enclosed the said area with 
walls and fences and constructed therein numerous tracks or sidings 
which were connected with the tracks of its main line on Virginia 
Avenue and established therein a freight yard which it used and still 
uses for its business and in and upon which area it transfers freight 
cars to and from its main lines on Virginia Avenue by means of the 
sidings from said main lines into said adjacent area, and receives 
and discharges freight into and from said cars within said freight 
yard, which area is known as the “Sixth Street Yard,” having a 
wagon entrance on 6th Street. 

6. Plaintiffs further show that recently, within the past four 
months, the exact time whereof is to plaintiffs unknown, the said 
defendant constructed another siding from its main line on Virginia 
Avenue between 4% and 6th Streets, at a point about 320 feet west 

of 4Yo Street and continued said siding into said “Sixth 

6 Street Yard” easterly to the masonry enclosing and retaining 
wall on the westerly line of 4V 2 Street at a place about mid- 

wav between the northerly line of Virginia Avenue and the southerly 
line of D Street. 

7. Plaintiffs further show that the said defendant is now engaged 
in an attempt to continue the 'construction of said last mentioned 
siding from its said “Sixth Street yard.” over and across 4% Street 
by means of a steel plate girder bridge into square numbered 536, 
the said bridge to be supported by steel, iron or other columns, posts 
or uprights resting on the sidewalk on each side of 4^2 street and 
by similar supports resting in the carriage way of the said street on 
each side of the surface tracks of the street railway lines on said 
street. Plaintiffs are informed and believe that the purpose of said 
defendant in constructing said bridge and continuing said siding 
into lot No. 6 square numbered 536, is to transport large quantities 
of bituminous or soft coal in carload quantities into said square and 
dump the same from trestles carrying said construction of said 
sidings upon said lot in said square. 

8. Plaintiffs further show that when they first learned of the pur¬ 
pose of the defendant to construct said bridge and continue said 
siding thereover into said square they and numerous other residents 
and property owners in the immediate vicinity protested to the 
Commissioners of the District against the approval by said officials 
of the plans of said defendants insisting that the defendant had no 
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lawful right to occupy any part of 4 ^ street or to construct 

7 a bridge thereover, and informed them that plaintiffs or some 
of them would apply to the court to enjoin the construction 

of said bridge should the plans of said defendant be approved and 
its said unlawful use of the public streets be sanctioned bv said com¬ 
missioners, and the plaintiffs are informed, and believe that the de¬ 
fendant was informed of plaintiffs’ protest and purpose to enjoin 
the construction of said bridge. The plaintiffs further aver that 
prior to the making of their protest and on the 30th of March, 1911, 
the said Commissioners had already approved said plans and sanc¬ 
tioned the unlawful occupation of said street. 

9. Plaintiffs further show that on the 4th of August the said 
Commissioners wrote to the plaintiff Richardson maintaining the 
right of the defendant to construct said bridge in and over said 
street, but offering to grant to the protestant a hearing against the 
same. That later, on the 15th of August, 1911, representatives of 
plaintiffs did appear before said Commissioners and presented their 
objections and their claim that said structure would be invalid, but 
said Commissioners declined to revoke their previous approval of 
said plans of said defendants. 

10. Plaintiffs further show that while they were perfecting the 
necessary arrangements to institute this proceeding, which they did 
with all reasonable diligence and with full knowledge by the de¬ 
fendant of plaintiffs’ objections and contentions that the construc¬ 
tion of said bridge would be unlawful, and of plaintiffs’ purpose to 
have its construction enjoined, the defendant, on Saturday, the 9th 

day of September, 1911, late in the afternoon, began the con- 

8 struction of said bridge, and prosecuted said work during that 
night and during Sunday the 10th day of September, 1911, 

although the plaintiffs aver that there was no emergency requiring 
the prosecution of said work at night or on Sunday and they are in¬ 
formed and believe that the purpose in so doing was to have the 
bridge actually constructed over and upon the street before applica¬ 
tion could be made to this Court to prevent the same. 

11. Plaintiffs further show that the construction of said bridge is 
not yet completed. That temporary wooden supports or false work, 
have been set up in the street to support the plate girders which have 
been carried across, but that the permanent supports have not yet 
been erected. 

12. Plaintiffs further show that they are advised and believe and 
therefore aver that the defendant is without lawful right to occupy 
the said portions of 4M> street with its said structure or to build or 
maintain the said bridge or to continue the said sidings from said 
“Sixth Street Yard,” across 4 V 2 street into Square 536, as defendant 
is engaged in doing, and that the only bridge which it has the lawful 
right to construct across said street is one which it now has carrying 
the main line of four tracks. 

13. Plaintiffs further show that the said bridge being constructed 
over and in and upon 4% street is an unlawful obstruction and oc¬ 
cupation of a public street and as such is a public nuisance which 
defendant has no right to maintain. 
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9 14. Plaintiffs further show that said square 536 is imme¬ 
diately south of Square 535 on the south side of D Street 

which street is only 90 feet wide and said bridge is only about 120 
feet distant from the Herman property, occupied by the plaintiffs 
Oppenheimer and Kronheimer and if suffered to be maintained 
will be a special and irreparable damage to all the plaintiffs and will 
permanently depreciate the fee simple value of the property of those 
of the plaintiffs who are owners and be a special inconvenience, dam¬ 
age and injury to those who are tenants. That in order to operate 
said siding over said bridge the cars must be propelled by steam 
locomotives, and because of there being no through passage beyond 
the part of square 536 into which said siding is to be built said cars 
will have to l>e hauled back and forth for switching, loading and un¬ 
loading, coupled and uncoupled, and otherwise handled at that 
point; that the noise, jarring, smoke, soot, coal-dust and other like 
consequences from the use of said siding over said bridge will 
seriously impair the comfortable use of the plaintiff’s property, com¬ 
pel them to keep windows closed in order to keep out the smoke, 
soot, coal-dust and other dirt, or subject to damage the plaintiffs’ 
household goods and merchandise and the plaintiffs themselves and 
their tenants to serious discomfort if the windows or doors are left 
open; that the said conditions and consequences from operating said 
siding over said bridge will interfere with the conduct of service at 
said church and be a permanent injury to the mercantile business of 
the plaintiffs Oppenheimer & Co., and Richardson; that it 

10 would be difficult and impracticable to obtain the redress at 
law T because of the multiplicity of suits which must be 

brought for such continuing nuisance and that the plaintiffs are 
without full, adequate and complete remedy save by the intervention 
of this court. 

15. Plaintiffs file herewith a copy of the plan of said defendants 
showing the location of said “Sixth Street Yard,” and the relative 
positions of Squares 535 and 536, and the siding proposed to be 
continued from said “Sixth Street Yard” into Square 536 and the 
bridge proposed to be constructed in and over said street and also 
file herewith copies of the orders of the Commissioners and their 
subordinates approving the plan of said defendant for said siding 
and bridge, and pray that they may be read and considered a part 
hereof. 

The premises considered, the plaintiffs pray: 

1. That the United States writ of subpoena may issue to the de¬ 
fendant requiring it to appear and answer the exigencies of this bill. 

2. That the defendant the Philadelphia, Baltimore & Washing¬ 
ton Railroad Company, its attorneys, agents and servants, may be 
enjoined and restrained from constructing the said bridge or any 
structure, in, over or upon any part of 4 y 2 street between Virginia 
Avenue and D Street. 

3. That by the mendatorv injunction of this Court said defendant 
may be required forthwith to remove any and all parts of said bridge 

or other structures whatsoever erected by it in, over or upon 

11 any part of the public street known as 4% street between D 
Street and Virginia Avenue. 
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4. That plaintiffs may have all such other and further relief in 
the premises as to the Court may seem fit and proper. 

The defendant to this bill is the Philadelphia, Baltimore & Wash¬ 
ington Railroad Company, a corporation. 

SOLOMON OPPENHEIMER, 

LOUIS KRONHEIMER, 

BABETTE HERMAN, 

BELLA H. ROSENFELD, 

ROSA H. NEY, 

BLANCHE II. OPPENHEIMER, 
GERALDINE H. KRONHEIMER, 
SELINA H. ULMAN, 

FLORENCE HERMAN, 

LEAH HERMAN, 

YETTA HERMAN, 

ISAAC HERMAN, 

ALBERT HERMAN, 

BERTHA STRAUS; 

CHARLES SCHAFER, 

MARTIN WIEGAND, 

HERMAN A. RAU, 

FRED SCHIEMAN, 

Trustees of the St. John's Evangelical Lutheran Church; 

WILLARD S. RICHARDSON, 

MARY FITZ GERALD, 

By W. G. JOHNSON, Their Attorney. 

W. G. JOHNSON, 

Solicitor for Plaintiffs. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing bill by me 
subscribed and know the contents thereof; that the matters therein 
stated as true are true and those stated on information and belief 
I believe to be true. 

SOLOMON OPPENHEIMER. 


Subscribed and sworn to before me this 11th dav of September, 
A. D. 1911. 


J. R. YOUNG, Clerk , 

By F. W. SMITH, Ass’t Clerk. 
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L. R. 94095 E. D. 

Copy. 

Commissioners of the District of Columbia. 

Executive Department. 

Washington. 

March 24, 1911. 

Ordered: 

That permit be issued to the Philadelphia, Baltimore and Wash¬ 
ington Railroad Company to construct a bridge across 4 J /£ street, 
between D street and Virginia avenue, southwest, as shown on blue 
print enclosed in L. R. #94095 Engineer Department, the plans of 
the work to be approved by and the execution thereof to be under 
the supervision of the Commissioners of the District of Columbia. 

Official copy furnished Permit Clerk. D. C. 

Bv order: 

(Signed) WILLIAM TINDALL, 

Secretary Board of Commissioners, D. C. 

Permit Clerk, 

E. D. 

J—B. . 

13 Copy. 

No. 94095 E. D. 1911. L. S. P. C. O. Vol. 50, page 294. 

Engineer Department, District of Columbia. 

Office of the Permit Clerk. 

Washington, March 30, 1911. 

Sir: Permission is hereby granted the Philadelphia, Baltimore 
and Washington Railroad Company to construct’ a bridge across 
4M> street, between D and Virginia avenue, southwest, as shown on 
blue print attached to this permit, the plans of the work to be ap¬ 
proved by and the execution thereof to be under the supervision of 
the Commissioners of the District of Columbia. 

Do not cut or injure shade trees or pile earth or other material 
within three feet of shade trees. 

The work to be done at your own risk and expense under the 
direction and subject to the requirements of this office; to be com¬ 
menced and completed within — days after date. 

By order of the Commissioners, D. C. 

(Signed) H. M. WOODWARD, 

Permit Clerk D. C. 

To A. J. Whitney, Jr., Superintendent, for the Phila., Balto., and 
Washington R. R. Co., Wilmington, Del. 
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(Here follows diagram marked page 14.) 
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16 Demurrer. 

Filed October 10, 1911. * \ 

******* 

The demurrer of the Philadelphia, Baltimore and Washington 
Railroad Company, a corporation, to the bill of complaint ex¬ 
hibited against it by the plaintiffs in the above entitled cause. 

This defendant by protestation, not confessing or acknowledging 
all or any of the matters and things in said bill of complaint con¬ 
tained to be true in manner and form as the same are therein set 
forth, demurs thereto and for cause of demurrer says: 

1. That the said plaintiffs have not, nor has any one of them, as 
appears by said bill, made out any title or right or stated such a case 
as doth or ought to entitle them or any of them to the relief thereby 
sought and prayed for. 

2. And for a further cause of demurrer this defendant says that 
this Honorable Court has no jurisdiction to grant the relief prayed. 

3. And for a further cause of demurrer this defendant savs that 
if the matters stated do give the plaintiffs or any of them any cause 
of complaint against this defendant, the same is triable and de¬ 
terminable at law and ought not to be inquired of by this Court. 

Wherefore and for divers other causes of demurrer appearing in 
said bill of complaint this defendant demurs and prays judg- 

16 ment of this Honorable Court whether it should be compelled 
to make any further answer to said bill; and prays to be 

hence dismissed with its reasonable costs in this behalf sustained. 

THE PHILADELPHIA, BALTIMORE & 
WASHINGTON RAILROAD CO., 

By McKENNEY & FLANNERY. 

Its Attorneys at Law and in Fact. 

District of Columbia, ss: 

I, W. Worthington Bowie, on oath depose and say that I am the 
Freight Agent of the defendant, the Philadelphia, Baltimore and 
Washington Railroad Company, in the City of Washington, D. C., 
and duly authorized to make this affidavit; that I have personal 
knowledge of the matters and things complained of in the bill of 
complaint filed in the above entitled cause, the same falling within 
my jurisdiction as such Freight Agent, and I do solemnly swear 
that the foregoing demurrer is not interposed for delay. 

W. WORTHINGTON BOWIE. 

Subscribed and sworn to before me this 10th day of October, 1911. 
[seal.] BERTHA P. ISAACS, 

Notary Public , D. C. 

17 The undersigned certify that they are counsel for the de¬ 
fendant in the above entitled cause and that the foregoing 

demurrer in their opinion is well founded in point of law. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

2—2412a 
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Washington, D. C., October 10, 1911. 
William G. Johnson, Esq., Attorney for Plaintiffs: 

Please take notice that the foregoing demurrer will be set down 
for hearing on Friday, October 20, 1911. 

McKENNEY & FLANNERY. 

Service by a copy of the demurrer and notice of hearing hereto 
attached acknowledged this — day of October, A. D. 1911. 

t 

Attorney for Plaintiffs. 


Final Decree Sustaining Demurrer. 

Filed February 2, 1912. 

******* 


This cause having been set down for hearing upon defendant’s 
demurrer to complainants’ bill of complaint herein, was argued by 
the attorneys for the respective parties and taken under advisement 
by the Court, and the Court being now sufficiently advised in the 
premises, 

It is, this second day of February A. D., 1912, 

18 Adjudged, ordered and decreed that defendant’s said de¬ 

murrer be and the same is hereby allowed and sustained with 
leave to the plaintiffs to amend their said bill of complaint should 
they be so advised. 

And William G. Johnson, Esquire, attorney of record for com¬ 
plainants, in open court having announced the election of said 
complainants to stand and abide bv their said hill of complaint as 
filed, ‘ # 

It is further adjudged, ordered and decreed, that said bill of com¬ 
plaint be and the same is hereby dismissed with costs in favor of 
defendant to be taxed. 

HARRY M. CLABAUGH. 

Chief Justice. 


And the plaintiffs having appealed to the Court of Appeals from 
this decree the amount of the security on said Appeal is fixed at $50 
in cash, and leave is given appellants to deposit cash in lieu of a bond 
therefor. HARRY M. CLABAUGH, 

Chief Justice. 


Memorandum. 


February 23, 1912—$50 deposited in lieu of appeal bond. 


Assignment of Errors. 

Filed March 9, 1912. 

******* 

Now come the plaintiffs and assign as errors against the 
19 decree appealed from herein as follows:— 

1. The Court erred in sustaining the defendant’s demurrer 
to the Bill of Complaint. 
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2. The Court erred in dismissing the plaintiffs’ Bill of Complaint. 

3. The Court erred in not awarding the mandatory injunction 
prayed for By the Bill of Complaint. 

4. The Court erred in not awarding a perpetual injunction as 
prayed in the Bill of Complaint. 

W. G. JOHNSON, 
Solicitor for Plaintiffs. 


Order for Transcnpt on Appeal. 

Filed March 8, 1912. 

******* 

The Clerk will please prepare the transcript of record on the ap¬ 
peal token herein and include therein the following papers: 

1. The original bill. 

2. The exhibits thereto. 

3. The demurrer of the defendant to said bill. 

4. The final decree dismissing said bill. 

5. The assignment of errors. 

W. G. JOHNSON, 
Solicitor for Plaintiffs. 


• 20 Supreme Court of the District of Columbia. 

• • 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30455 in Equity, wherein Solo¬ 
mon Oppenheimer and Louis Kronheimer, partners trading as S. 
Oppenheimer & Co. et al. are Plaintiffs and The Philadelphia, Balti¬ 
more & Washington Railroad Company, a corporation, is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of April, 1912. 

[Seal Supreme Court of the District of Columbia] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2412. Solomon Oppenheimer et al., appellants, vs. The Philadel¬ 
phia, Baltimore & Washington Railroad Co., &c. Court of Appeals, 
District of Columbia. Filed Apr. 6, 1912. Henry W. Hodges, 
clerk. 


